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                                   Presentation to the Virginia State Bar Annual Meeting. 
                                Panel on New Trade Realities After the Mid-Term Elections
                                                             (June 15, 2007). 


              ---------------------------------------------------------------

    
                             U.S. – CHINA TRADE LITIGATION IN THE WTO

                              – Litigation Offensive since the Midterm Elections –
                            [Focus on Litigation, Legislation & Negotiations Concerning China]
                         Stuart S. Malawer, J.D., Ph.D., Distinguished Professor of Law & International Trade, 

                       George Mason University and former Chairman, International Practice Section, VSB.      
                                                ---------------------------------------------------------------
· “A WTO Trade Litigation Offensive.” -- Since the midterm elections (2006) three cases have been filed by the United States, in 2007, against China in the World Trade Organization (WTO). 
· February 2, 2007. “Exemption from Taxes as to Domestically Produced Goods.” The U.S. contends that the China is violating the Subsidies Agreement and National Treatment Principle. Specifically, the U.S. argues that China provides various tax rebates to a range of Chinese firms amounting to export subsidies. (Panel requested July 17, 2007.)
                                             (Twin Cases Filed)

· April 10, 2007. “Protection & Enforcement of Intellectual Property Rights.” The U.S. argues China is violating the TRIPS Agreement by not enforcing its intellectual property obligations. For example, the threshold to establish trademark counterfeiting and copyright piracy under its criminal procedures is too high or there is a lack of procedures and penalties.
· April 10, 2007. “Trading Rights & Distribution Services for Publications & Audiovisual Entertainment Products.” The U.S. argues China is violating its obligations under the Services Agreement (GATS). For example, China maintains restrictions on the import of films and restricts foreign companies from distributing films and DVDs. The U.S. contends these restrictions violate market access and obligations under the GATT as to imports, as well as the Services Agreement (GATS) concerning restricting distribution.
· Note -- The three cases above had no third parties joining with the U.S.

· “Run up to the WTO Trade Offensive of 2007.”
· Two earlier WTO cases filed by the U.S. against China (one case had various third parties) -- Indicates the U.S. was choosing WTO litigation against China as an important trade tool for several years.
· March 30, 2006.  “Imports of Auto Parts.” The U.S. and the EU argue that the import of auto parts are subject to tariffs equal to those on completed cars. They should be charged a lower rate. Failure to do this violates the GATT and the TRIMS agreements. (Panel requested)
· March 18, 2004. “VAT & Integrated Circuits (CHIPS).” [No third party involved.] Settled by a Mutually Agreed upon Solution. The U.S. contended that China was violating the “National Treatment Principle” of the GATT. Specifically, that the refund of the VAT to Chinese manufacturers (or when Chinese designed Chips are imported) violated the GATT.

· “High-Gloss Paper / NewPage Corporation.” March 29, 2007. Important decision of the U.S. Court of International Trade, in New York, upholding the Bush administration’s (Dept. of Commerce) change of trade policy – bringing subsidy actions against Chinese imports. The administration decided as a matter of policy to allow subsidy actions concerning goods from Non-Market Economies.” (NMEs). Reversing the 1980’s Georgetown Steel Case.
· China’s Reaction to the Trade Offensive:
· To WTO Litigation – “U.S. filing complaints in the WTO over alleged commercial piracy in China will badly damage cooperation.” (April 25, 2007, China Trade Mission to the WTO News Release.)
· To USCIT Case – “The Chinese government expresses strong dissatisfaction about the U.S. decision to impose penalty tariffs against the imports of Chinese coated free sheet paper.”  (April 3, 2007, China’s Ministry of Commerce News Release.)
· WTO Trade Litigation & International Negotiations:
· China remains the target of the largest number of antidumping actions brought by countries worldwide (36 in July – December 2006).  June 2007 WTO Report on Antidumping.
· In May “the Second China Strategic Dialogue” in Washington, D.C., with China failed to produce any significant result.
· Proposed Congressional Legislation:
            (June 2007)

· Senate Bill (Baucus) (Grassley, Schumer & Graham)[Finance Committee]. – Defines dumping by considering undervaluation of foreign currency. This is in context of determining “less than fair value.” This would lower the “U.S. market price” and when compared to the “Foreign Market Value” it would increase the margin of dumping.  This approach is somewhat tamer than earlier bills. However, the bill would also require a WTO action to be filed by the USTR within a year of Treasury determining that a nation’s currency is “misaligned.”
· Time Issue – Given the time to enact the legislation, required Treasury Dept. action, USTR request to the WTO, and the WTO process of panels and appeals, late 2010 is the earliest any WTO action could incur.

· Senate Bill (Dodd & Shelby) [Banking Committee]. Requests Treasury Department to take actions over global currency imbalances and aimed at China.
                                                        (Prior Bills)
· Senate Bill (Schumer – Graham Bill) -- 27.5% duties on all imports to counter the undervaluation of the yuan. Novel Possibility -- Action in the WTO contending that as a general principle the under valuation of currencies amount to an export subsidy.
· House Bill (Davis-English). – Subsidy actions as to NMEs. (Follows administration policy on High-Gloss Paper Case).
· Some Observations & Conclusions:
· The U.S. filed two cases against China in the WTO pretty early -- from the time of its accession in 2001.

· Since the mid-term elections (2006) the administration has launched a trade offensive against China – primarily one that relies upon trade litigation in the WTO.

· This is in the context of a swing in power in the Congress as growing resistance within the Congress to President Bush’s trade policies generally -- “fast track” extension and passage of various bilateral agreements. 
· Indeed, this trade litigation offensive is an obvious response to the change of Congressional control & the Democratic Party’s focus on a “new populism” emphasizing “trade and jobs.”

· Congressional resistance is seen in both the introduction of various trade bills and Section 301 petitions to the USTR. 

· The USTR recently rejected a Congressional Section 301 petition requesting the filing of a WTO complaint. (Previously rejected two such petitions.)
· Congressional backlash is also due in part to the failure of the Treasury Department to determine that China has manipulated the yuan in its recent semi-annual report in June 2007 to the Congress on foreign exchange.

· This trade offensive is also a response to the failure of international diplomacy and congressional reassertion of its constitutional role in trade – exclusive authority in foreign commerce under Article 1, Section 8, and Clause 3.
· Failure of the “China Strategic Dialogue.”

· Some revision of the IMF’s surveillance of currency exchange rates needed.

· International Trade & Finance Law – Neither the WTO Agreement nor the IMF Agreement specifically addresses the issue of currency manipulation as a trade restriction or subsidy.

· WTO / GATT -- Article XV [“Exchange Arrangements”] (4): “Contracting parties shall not, by exchange action, frustrate the intent of the provisions of this Agreement ….”

· IMF Agreement – Article IV [“Obligations Regarding Exchange Agreements”] (1)(iii): “avoid manipulating exchange rates or the international monetary system in order … to gain an unfair competitive advantage over other members …. “

· Of  course, this trade offensive is in the context of  international economic factors:
· China’s economic development and growth is huge.

· China’s overvalued currency & global economic balances.

· U.S. economy is slowing.

· China’s demand for imports is fueling a global economic expansion.

· China on course to lead the world IPO league.

· June trade surplus surge.

· The post-war international economic architecture (World Bank, IMF & WTO) faces questions about its relevance to today’s global economy.  Newer issues of globalization, newer trade disputes and new emerging economies.

· Warning / Caution:  Currency tensions could easily spill into a larger trade war and then into political relations and hurt U.S. business and U.S. trade.
· Changing some specific practices of China or tweaking U.S. trade law is not going to change the fact that China is a rapidly developing emerging-market powerhouse.

·  In addition to China’s practices concerning undervaluation, subsidies, IPR & food safety, significant problems are on the U.S. side. The issue of U.S. competitiveness with China includes such problems as U.S. tax policy and federal budget deficit.

· The bigger issue for me is the following – In light of the failure of international diplomacy has WTO litigation become the weapon of choice? 
· The possible implications of this are huge. For example, is it better for global trade relations to be centered on the WTO / DSU system then on the seemingly never-ending DOHA negotiations or bilateral negotiations over trade disputes?
· What are the implications for the private parties and corporations? Learn more about this entire process of WTO litigation and see how you can input and influence it.
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