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UNITED STATES – CONTINUED SUSPENSION OF OBLIGATIONS IN THE EC – HORMONES DISPUTE

Report of the Panel
                            …………………………………………………………………………………………
FACTUAL ASPECTS

A. History of the dispute
7.1 On 13 February 1998, the Dispute Settlement Body ("DSB") adopted the Panel and Appellate Body reports in EC – Hormones.  In doing so, the DSB recommended that the European Communities bring the measures at issue into conformity with WTO rules.  The Arbitrator appointed pursuant to Article 21.3(c) of the DSU determined that the European Communities should have a "reasonable period of time" up to 13 May 1999 to comply with the recommendations.  On 26 July 1999, the United States obtained from the DSB the authorization to suspend obligations up to the level of 116.8 million US Dollars per year.  The arbitrators acting pursuant to Article 22.6 of the DSU had previously determined this level to be equivalent to the level of nullification or impairment (Article 22.4 of the DSU) suffered by the United States at the time of its recourse to arbitration in May 1999.  On 29 July 1999 and pursuant to the DSB's authorization, the United States introduced import duties in excess of bound rates on imports from the European Communities by imposing a 100 % ad valorem rate of duty on a list of articles that is the products of certain EC Member States.

7.2 The original measures in the EC – Hormones (US) dispute were provided in Directive 96/22/EC, which prohibited the administering to farm animals of substances having a thyrostatic action or substances having an oestrogenic, androgenic, or gestagenic action as well as the placing on market of meat from such animals.  On 22 September 2003, the European Communities adopted Directive 2003/74/EC of the European Parliament and of the Council amending Council Directive 96/22/EC concerning the prohibition on the use in stock farming of certain substances having a hormonal or thyrostatic action and of beta-agonists.  The Directive was published and entered into force on 14 October 2003.  It provides for a permanent prohibition on oestradiol‑17β and a provisional prohibition on testosterone, progesterone, trenbolone acetate, zeranol and melengestrol acetate. 

7.3 Prior to the adoption of the Directive 2003/74/EC, and in order to comply with the recommendations and rulings of the DSB and the covered agreements, the European Communities initiated and funded a number of specific scientific studies and research projects for the purpose of  conducting risk assessment (17 in total).  The Scientific Committee on Veterinary Measures relating to Public Health (SCVPH), an independent experts committee established under EC legislation, reviewed the results of these studies and other publicly available information as well as the data it collected from various sources including CODEX/JECFA, and published its opinion entitled "Assessment of Potential Risks to Human Health from Hormones Residues in Bovine meat and Meat Products" ("the 1999 SCVPH Opinion") on 30 April 1999.  The SCVPH subsequently reviewed this Opinion on two occasions and adopted review reports on 3 May 2000 (" the 2000 SCVPH Opinion") and on 10 April 2002 (the 2002 SCVPH Opinion").  The SCVPH Opinions address six hormonal substances: oestradiol‑17β, testosterone, progesterone, trenbolone acetate, zeranol and melengestrol acetate.  

7.4 In light of these Opinions, which the European Communities contends are risk assessments, the European Communities prohibited the placing on the market of meat and meat products from animals that have been treated with oestradiol‑17β  for growth promotion purposes on the grounds that there was a substantial body of evidence showing that its residues are both carcinogenic and genotoxic.  With respect to testosterone, progesterone, trenbolone acetate, zeranol and melengestrol acetate, the European Communities introduced the same measure on a provisional basis on the grounds that the available pertinent scientific information reflected in the above-mentioned Opinions, showed the existence of risks but all the information and data necessary to conduct a more objective and complete risk assessment were insufficient or missing.

7.5 On 27 October 2003, the European Communities notified to the DSB the adoption, publication and entry into force of the Directive as well as the preceding scientific Opinions.  In the same communication, the European Communities explained that it considered itself to have fully implemented the recommendations and rulings of the DSB in the EC – Hormones dispute, and as a consequence, it considers the United States' suspension of concessions vis-à-vis the European Communities to be no longer justified.
The United States raised doubt in the DSB meeting held on 7 November 2003 on whether the new Directive was based on science and on whether the European Communities implemented the DSB's recommendations and rulings as well as the European Communities' obligations under the
7.6 SPS Agreement The United States continued to impose retaliatory duties on certain products from the European Communities.

B. Measure at issue

7.7 The measure challenged by the European Communities is the suspension of concessions and other obligations under the covered agreements, continued without recourse to the procedures under the DSU, after the European Communities' adoption of Directive 2003/74/EC on 22 September 2003 amending Council Directive 96/22/EC concerning the prohibition on the use in stock-farming of certain substances having a hormonal or thyrostatic action and of beta-agonists.  The measure is provided in the Federal Register Notice in Vol. 64, No. 143 of 27 July 1999 and is enforced as of 29 July 1999.  The EC's Directive 2003/74/EC was published and entered into force on 14 October 2003.  The EC stated in its notification to the Dispute Settlement Body (DSB) that it had fully implemented the recommendations and rulings of the DSB in the dispute European Communities – Measures concerning Meat and Meat Products (Hormones) (WT/DS26/AB/R, WT/DS26/R/USA).
PARTIES' REQUESTS FOR FINDINGS AND RECOMMENDATIONS 

7.8 The European Communities requests that the Panel find that the United States continued suspension of concessions and related obligations under the covered agreements:
(a) violates Article 23.2(a), read together with Article 21.5 and Article 23.1 of the DSU;
(b) violates Article 23.1 of the DSU read in conjunction with Articles 22.8 and 3.7 of the DSU; and
(c) violates Articles I and II of the GATT 1994.
7.9 In the alternative, should the Panel find no violation of Article 23 of the DSU, the European Communities requests the Panel to find that the United States measure violates Article 22.8 of the DSU and Articles I and II of the GATT 1994.

…………………………………………………………………………….
VIII. Recommendations

8.1 Article 3.8 of the DSU provides that "[i]n cases where there is an infringement of the obligations assumed under a covered agreement, the action is considered prima facie to constitute a case of nullification or impairment".  The United States failed to rebut this presumption.  Therefore, to the extent the United States has acted inconsistently with its obligations under the DSU, it must be presumed to have nullified or impaired benefits accruing to the European Communities under that Agreement.

8.2 In the light of these conclusions, the Panel recommends that the Dispute Settlement Body request the United States to bring its measure into conformity with its obligations under the DSU.

8.3 Whereas it is for the Members to decide on the appropriate steps needed to bring measures found in breach of their WTO obligations into conformity, the Panel deems it important to recall its conclusion in paragraph 7.251 as the parties have apparently diverging opinions as to how this report should be implemented by the respondent.  As already mentioned, while the Panel performed functions similar to that of an Article 21.5 panel, this was done only in order to determine whether Article 22.8 of the DSU had been breached.  This Panel was not called upon, nor does it have jurisdiction, to determine the compatibility of Directive 2003/74/EC with the covered agreements. In that context, the Panel suggests that, in order to implement its findings under Article 23 and in order to ensure the prompt settlement of this dispute, the United States should have recourse to the rules and procedures of the DSU without delay.
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