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I. introduction

A. Complaint of Ecuador

1.1 On 17 November 2005, the Government of Ecuador ("Ecuador") requested consultations pursuant to Article 4 of the Understanding on Rules and Procedures Governing the Settlement of Disputes ("the DSU"), Article XXII of the General Agreement on Tariffs and Trade 1994 ("the GATT"), and Article 17 of the Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994 ("the Anti-Dumping Agreement") concerning certain anti-dumping measures on frozen warmwater shrimp from Ecuador and, in particular, the United States Department of Commerce ("USDOC")'s practice of "zeroing" when calculating dumping margins, as applied in these measures.
 Ecuador and the United States consulted on 31 January 2006 and on several occasions thereafter, but failed to resolve the dispute.

II. FACTUAL ASPECTS

2.2 At issue in this dispute is the use by the USDOC of zeroing as applied in respect of three anti-dumping measures on certain frozen warmwater shrimp from Ecuador.  The measures as identified by Ecuador are the final determination of dumping, the amended final determination of dumping, and the anti-dumping order.
2.3 The USDOC, on 27 January 2004, initiated an anti-dumping investigation on Certain Frozen and Canned Warmwater Shrimp from Ecuador.  On 4 August 2004, the USDOC published a notice of a preliminary determination of dumping in this investigation.  In the notice, the USDOC indicated that it had selected the three largest producers/exporters of the subject merchandise, Exporklore S.A. ("Exporklore"), Exportadora De Alimentos S.A. ("Expalsa") and Promarisco S.A. ("Promarisco") as mandatory respondents and had calculated margins of dumping for these three respondents, as well as an "all others" rate.

2.4 On 23 December 2004, the USDOC's final dumping determination was published,
 reporting that the following margins of dumping had been calculated:  Expalsa, 2.62%, Exporklore, 2.35%, Promarisco, 4.48%, and "all others", 3.26%.  On 1 February 2005, in response to comments received from interested parties, the USDOC published an amended final margin determination and anti-dumping duty order.
 The amended final margins of dumping calculated by the USDOC were as follows: Exporklore 2.48%, Promarisco, 4.42%, "all others", 3.58%.  The amended final margin of dumping calculated for Expalsa was de minimis.  Expalsa was therefore not made subject to the final anti-dumping duty order.
2.5 Ecuador contends that the USDOC engaged in "zeroing" in determining the respective margins of dumping for Exporklore, Promarisco and "all others"
 in the final dumping determination, the amended final determination, and the anti-dumping order, and that as a consequence the measures at issue violate Article 2.4.2 of the Anti-Dumping Agreement.
III. parties' requests for findings and recommendations

A. Ecuador

3.6 Ecuador requests the Panel to find that the United States acted inconsistently with Article 2.4.2, first sentence, of the Anti-Dumping Agreement by using "zeroing" when calculating the dumping margins for Exporklore, Promarisco and "all others" in the anti-dumping investigation of certain shrimp from Ecuador.
  Ecuador relies, inter alia, on the reasoning in the Appellate Body Report in US – Softwood Lumber V , in this respect, arguing that in that case, the DSB ruled that a similar measure was inconsistent with Article 2.4.2 of the Anti-Dumping Agreement.
B. United States

C. The United States does not contest Ecuador's claims.  To the contrary, the United States "acknowledges" the accuracy of Ecuador’s description of the USDOC’s use of "zeroing" in the measures at issue and "recognizes" that a measure using a similar calculation, which was the subject of the US – Softwood Lumber V  Report, was ruled by the DSB to be inconsistent with Article 2.4.2, first sentence.

1. Ecuador's arguments

(a) Introduction
3.7 Ecuador contends that the USDOC's final determination of 23 December 2004
 and its amended final margin determination and anti-dumping order of 1 February 2005
 are inconsistent with the United States' obligations under the first sentence of Article 2.4.2 of the Anti-Dumping Agreement as that provision applies to the weighted average-to-weighted average methodology.  Ecuador's claims are limited to the calculation of the dumping margins for two Ecuadorian exporters (Promarisco and Exporklore) and the "all others" rate.  Ecuador's challenge is limited to the USDOC's use of zeroing in an original investigation and does not address such use in the context of annual administrative review proceedings or any other types of proceedings.

3.8 Ecuador describes the "zeroing" methodology at issue in this dispute as follows:

(1) different "models," i.e. types, of products are identified using "control numbers" that specify the most relevant product characteristics, (2) weighted average prices in the U.S. and weighted average normal values in the comparison market are calculated on a model-specific basis for the entire period of investigation; (3) the weighted average normal value of each model is compared to the weighted average U.S. price for that same model; (4) in order to calculate the dumping margin for an exporter, the amount of dumping for each model is summed and then divided by the aggregated U.S. price for all models; and (5) before summing the total amount of dumping for all models, all negative margins on individual models are set to zero.

3.9 Ecuador claims that the USDOC's use of zeroing in the investigation at issue was "similar" or "identical" to the use of zeroing that was found to be inconsistent with Article 2.4.2. of the the Anti-Dumping Agreement in the Panel and Appellate Body Reports in US – Softwood Lumber V and US – Zeroing (EC).

(b) Similarities with the measures at issue in US – Softwood Lumber V 
3.10 Concerning the similarities between its claims in the present dispute and the ruling of the Appellate Body in US – Softwood Lumber V , Ecuador indicates that the material facts applicable to the use of zeroing in the present dispute are the same or very similar to those examined by the Appellate Body in  US – Softwood Lumber V  and that it has raised a challenge identical to that which the Appellate Body considered in US – Softwood Lumber V , namely, that "the use of zeroing in calculating margins in an original investigation using the weighted average to weighted average method of model specific comparisons is inconsistent with the first sentence of Article 2.4.2 of the Antidumping Agreement".
 Ecuador notes, in this respect, that its own challenge in the present dispute is, like Canada's challenge in US – Softwood Lumber V,  limited to an "as applied" challenge to the consistency of zeroing when used in calculating margins of dumping on the basis of a comparison of a weighted average normal value with a weighted average of prices of "all comparable export transactions".
  Ecuador also notes that its challenge is limited to the consistency of the USDOC's methodology under the first sentence of Article 2.4.2, the same issue which the Appellate Body considered in US – Softwood Lumber V,  and that the description of zeroing (as applied by the USDOC) provided by the Appellate Body is substantially similar to that provided by Ecuador in its first submission.
  Ecuador finally notes that the United States has not contested its assertion that the USDOC's use of zeroing in the measures at issue "appears to be similar or identical to the use of zeroing" in US – Softwood Lumber V . 

3.11 Ecuador has submitted a number of exhibits to the Panel in support of its claim that the methodology used by the USDOC in the calculation of the dumping margins at issue in this dispute is similar to the one the USDOC used in US – Softwood Lumber V .  According to Ecuador, these exhibits demonstrate that the USDOC expressly acknowledged that, in the calculation of the dumping margins for Exporklore and Promarisco, it (1) used the weighted average-to-weighted average comparison methodology under Article 2.4.2; (2) made multiple comparisons on a model specific basis; and (3) ignored negative margins when calculating the weighted average margin for the product under investigation as a whole.
  Ecuador has, inter alia, referred us to the USDOC's final determination "Issues and Decision Memorandum"
 in which the USDOC comments on the methodology it used in calculating the margins of dumping for the Ecuadorian respondents. The USDOC indicates that it followed its "standard methodology of not using non-dumped sales comparisons to offset or reduce the dumping found on other sales comparisons".
  Moreover, the USDOC notes that, in calculating the dumping margins, it had: 

made model-specific comparisons of weighted-average EPs with weighted average NVs of comparable merchandise ... [It] then combined the dumping margins found based upon these comparisons, without permitting non-dumped comparisons to reduce the dumping margins found on distinct models of subject merchandise, in order to calculate the weighted-average dumping margin.

3.12 In addition, Ecuador has provided the Panel with exhibits documenting how the USDOC calculated the margins of dumping for Exporklore, Promarisco, and "all others", including a copy of the "margin calculation program" used by the USDOC. According to Ecuador, this "margin calculation program" includes the computer programming instructions that the USDOC used to employ its zeroing methodology.

3.13 Finally, Ecuador has provided the Panel with what it identifies as the USDOC's worksheets for the calculation of the "all others" rate for the final determination
 and for the amended final determination.
 These worksheets indicate that the USDOC calculated the "all others" rate on the basis of a weighted average of the respective dumping margins of Exporklore, Promarisco, and (for the original final determination) Expalsa in the corresponding determinations.

3.14 Thus, Ecuador concludes, "dumping could not be determined by only considering the positive intermediate values for certain types or models of frozen warmwater shrimp, which is how the DOC calculated the weighted-average dumping margin for Promarisco S.A. and Exporklore S.A. in the contested measures.  All intermediate values had to be included."

3.15   Ecuador submits that, although the Appellate Body’s decision is not binding on the Panel, the Appellate Body's analysis in US – Softwood Lumber V  is persuasive, especially in light of the fact that the zeroing used by the USDOC in the measures at issue is identical to that which it used in its original investigation in US – Softwood Lumber V . Ecuador further notes that the United States has expressly agreed not to contest Ecuador’s claim that the three measures are inconsistent with Article 2.4.2 on the grounds stated by the Appellate Body in US – Softwood Lumber V .

2. The United States' arguments

3.16 As mentioned above, the United States has, before us, not sought to refute Ecuador's claims. The United States has indicated that it "acknowledges the accuracy of Ecuador’s description of Commerce’s use of 'zeroing' in calculating the dumping margins for Promarisco S.A., Exporklore S.A., and the 'all others' rate in this investigation" and, moreover, that it "recognizes that a measure using a similar calculation was the subject of the US – Softwood Lumber V  report, and that the DSB ruled that the measure was inconsistent with Article 2.4.2, first sentence because of that calculation."

3. Arguments of the third parties

3.17 Most of the third parties, either in their third party submissions or oral statements, have expressed support for Ecuador's claims and provided general comments on the impermissibility of "zeroing", whether generally or in the context of the so-called weighted average-to-weighted average methodology, and have referred to various Panel or Appellate Body reports that have addressed the issue.

3.18 Some of the third parties also have indicated expressly their view that Ecuador has met its burden to make a prima facie case before the Panel,
 or have stated that the model zeroing methodology at issue in this dispute was identical to the measure that was found, in US – Softwood Lumber V , to be inconsistent with the United States' obligations under the Anti-Dumping Agreement.

4. Analysis by the Panel

3.19 We must first determine whether Ecuador has established that the USDOC did, in fact, "zero" in the three measures identified by Ecuador in its panel request. Assuming that Ecuador has established this fact, we will then proceed to our legal analysis of the measures challenged by Ecuador.  Because Ecuador relies on the Appellate Body Report in US – Softwood Lumber V  as the basis for its legal reasoning that the measures at issue are inconsistent with Article 2.4.2, the first step of this legal analysis will be to determine whether Ecuador has demonstrated that the measures it challenges (and in particular the zeroing methodology used by the USDOC to calculate the dumping margins challenged by Ecuador in the measures at issue) are the same in all relevant respects to those which the Appellate Body, in US – Softwood Lumber V , ruled were inconsistent with the first sentence of Article 2.4.2.  Should we find this to be the case, we will need to consider whether to apply the same reasoning as appears in the Appellate Body Report, i.e. whether to follow the precedent in that case.
(b) Whether Ecuador has established that the USDOC "zeroed" in the three measures at issue

3.20 Concerning the facts of the case, we have reviewed the evidence and explanations provided by Ecuador.  We are satisfied that Ecuador has provided evidence that establishes that the USDOC "zeroed" in calculating the margins of dumping for Exporklore and for Promarisco, and that the dumping margin for "all others" was calculated as the weighted average of these two companies' individual margins.  In particular, Ecuador has, in our view, demonstrated that, for Exporklore and Promarisco, the USDOC performed a weighted average-to-weighted average comparison (first methodology under the first sentence of Article 2.4.2) for each of the different product models or sub-products, and that the USDOC "zeroed" negative margins of dumping when the results of the comparisons at these levels were aggregated to calculate each company's margin of dumping for the product as a whole; and that these results were then weight-averaged to arrive at the margin for "all others".  Indeed, the United States does not deny the accuracy of Ecuador's description of the three measures at issue, including the fact that the USDOC zeroed in the manner described above. 

(c) Whether Ecuador has established that the methodology used by the USDOC is similar to the methodology the USDOC used in Lumber V
3.21 Our next task is to determine whether the "zeroing" methodology used by the USDOC to calculate the dumping margins at issue here was, as alleged by Ecuador, similar or identical to the one the Appellate Body, in US – Softwood Lumber V , found to be inconsistent with Article 2.4.2 of the Anti-Dumping Agreement.

3.22 We note in this respect that, in US – Softwood Lumber V ,  Canada's challenge was limited to an "as applied" challenge of the consistency of "zeroing" when used in calculating margins of dumping on the basis of a comparison of a weighted average normal value with a weighted average of prices of all comparable export transactions (the so-called "weighted average-to-weighted average methodology") in the context of an original investigation under Article 2.4.2 of the Anti-Dumping Agreement.

3.23 The Appellate Body in US – Softwood Lumber V , described "zeroing" as applied by the USDOC in that investigation as follows:

First, USDOC divided the product under investigation (that is, softwood lumber from Canada) into sub-groups of identical, or broadly similar, product types.  Within each sub-group, USDOC made certain adjustments to ensure price comparability of the transactions and, thereafter, calculated a weighted average normal value and a weighted average export price per unit of the product type.  When the weighted average normal value per unit exceeded the weighted average export price per unit for a sub-group, the difference was regarded as the "dumping margin" for that comparison.  When the weighted average normal value per unit was equal to or less than the weighted average export price per unit for a sub-group, USDOC took the view that there was no "dumping margin" for that comparison.  USDOC aggregated the results of those sub-group comparisons in which the weighted average normal value exceeded the weighted average export price—those where the USDOC considered there was a "dumping margin"—after multiplying the difference per unit by the volume of export transactions in that sub-group.  The results for the sub-groups in which the weighted average normal value was equal to or less than the weighted average export price were treated as zero for purposes of this aggregation, because there was, according to USDOC, no "dumping margin" for those sub-groups.  Finally, USDOC divided the result of this aggregation by the value of all export transactions of the product under investigation (including the value of export transactions in the sub-groups that were not included in the aggregation).  In this way, USDOC obtained an "overall margin of dumping", for each exporter or producer, for the product under investigation (that is, softwood lumber from Canada).

.
IV. Conclusions and Recommendations

4.24 In light of the above findings, we conclude that the USDOC acted inconsistently with Article 2.4.2 in its final and amended final affirmative determinations of sales at less than fair value (dumping) with respect to certain frozen warmwater shrimp from Ecuador, and in its final anti- dumping duty order.
4.25 Under Article 3.8 of the DSU, in cases where there is an infringement of the obligations assumed under a covered agreement, the action is considered prima facie to constitute a case of nullification or impairment of benefits under that agreement.  Accordingly, we conclude that, to the extent the United States has acted inconsistently with the provisions of the Anti-Dumping Agreement, it has nullified or impaired benefits accruing to Ecuador under that Agreement. We therefore recommend that the Dispute Settlement Body request the United States to bring its measures into conformity with its obligations under the Anti-Dumping Agreement.
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